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KENNETH
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'

BLACKa

Florida partnership law is comprised of the common law, court
decisions changing certain areas of the common law, and a few scattered statutes relating to specific problems. Although it has been suggested that Florida adopt the Uniform Partnership Act and thereby
bring about a much-needed clarification of the law,' the Legislature
has not as yet seen fit to do so.
This article is written to bring to the attention of the Florida attorney some of the legal problems that arise in consequence of the
various titles in which Florida partnerships hold real property and
to suggest methods of avoiding some of the pitfalls.
PARTNERSHIP OR JOINT ADVENTURE

In some instances it may be important to determine whether an
association is a partnership or a joint adventure. The Florida Supreme
Court has drawn a distinction between a partnership and a joint adventure;2 the principal difference is that the joint adventure is limited
to one transaction. 3 The early common law used a sharing of the
profits test to determine whether an association of two or more individuals was a partnership.4 Florida has abandoned this test and
*A.B. 1929, University of Michigan; LL.B. 1931, Western Reserve University;
Professor of Law, University of Florida.
'Silliman, Partnership- The Uniform Act and Florida Law, 5 U. FLA. L. RE%,.
281 (1952).
2A. J. Ritchie Corp. v. Garvey, 132 Fla. 602, 182 So. 216 (1938); Willis v. Fowler,
102 Fla. 35, 136 So. 358 (1931); Proctor v. Hearne, 100 Fla. 1180, 131 So. 173 (1930).
sRussell v. Thielen, 82 So.2d 143 (Fla. 1955); Pack Corp. v. Fickling Properties,
Inc., 146 Fla. 362, 200 So. 907 (1941).
4See Donald v. Reynolds, 338 Ala. 513, 154 So. 530 (1934); Brandon 9- Dreyer v.
Conner, 117 Ga. 759, 45 S.E. 371 (1903); Waugh v. Carver, 2 BI. H. 235, 126 Eng.
Rep. 523 (1793).

[255]
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has substituted one based on the intent of the parties as shown by
the contract, unless third parties have been injured by the association's
holding itself out as a partnership.5 This test is of little value, inasmuch as it makes proof even more difficult.' This difficulty may be
illustrated as follows: A, B, and C purchase realty, taking title as
tenants in common. They erect an apartment building and agree that
the net income is to be divided among them in proportion to their
respective interests in the property. The problem raised is whether
such an arrangement is a joint adventure or a de facto partnership.
If the intent of the parties test is used, it is difficult to determine
whether a partnership exists as to the business operation and the
realty or whether the business operation is a joint adventure and the
realty exists as an individual asset held by tenancy in common. In the
absence of a declaration of trust or some writing, it may be difficult
to prove that the realty exists as a partnership asset.7 A business
creditor of either association, however, will be able to reach the realty
if the equity court finds that a constructive trust or equitable lien
exists.s
REALTY HELD FOR THE PARTNERSHIP

In the Name of One Partner
Frequently a partner purchases property to be used in the partnership but takes the title in his own name as an individual. This may
occur under several different factual situations resulting in different
legal consequences.
When a partner purchases realty with his own funds and for his
own use, either before or after formation of the partnership, he is
the sole owner and the property is not a partnership asset. Since
partnership debts are joint and several, however, partnership creditors
can reach the separate property of a partner if the partnership assets
are not sufficient to pay the association's debts.,
-Uhrig v. Redding, 150 Fla. 480, 8 So.2d 4 (1942); Ambricht Lumber Co. v.
Adair, 91 Fla. 460, 108 So. 222 (1926); Webster v. Clark, 34 Fla. 637, 16 So. 601
(1894); Dubos v. Jones, 34 Fla. 539, 16 So. 392 (1894).
6See Silliman, supra note 1, at 292; doubt is expressed as to the values of the
intent test used by the Florida Court.
-See FLA. STAT. 1689.05 (1953).
stbid.
9Fillyau v. Laverty, 3 Fla. 72 (1850); Martin v. Peyton, 246 N.Y. 213, 158 N.E.
77 (1927) (by implication): Cox v. Hickman, 8 H.L. Cas. 268, 11 Eng. Rep. 431 (1860).
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If a partner purchases real property prior to the formation of
the partnership and it is used by the partnership, in absence of a
writing of any kind to the contrary it will be difficult to prove that
the property is a partnership asset. Equity, however, can apply the
intent of the parties test as used by Florida and determine that there
exists a sufficient manifestation of intent to render the property a
partnership asset.10
In a common situation a partner purchases real property before
the formation of the partnership and uses it as a partial or complete
payment for his capital investment in the association. If title is retained in his name, in absence of a writing it will be difficult to
establish that the property is a partnership asset." If, however, he
has signed an agreement that the property shall be a part of partnership assets, a declaration of trust can be shown in the title holder
for the benefit of the partnership. This may be considered in equity
as a sufficient manifestation of intent, particularly if the partnership
2
makes use of the property.'
When partnership funds are used to purchase real property and
the title is placed in the name of one of the partners, a constructive
trust or purchase money resulting trust will exist. The title-holding
partner will be considered as holding property as trustee for the partnership.13
In one Florida case, 14 realty taken in the name of the wife of one
of the partners was paid for with partnership funds, but the land
was never used for partnership purposes. The Court held that there
was no beneficial interest in the partnership and the wife therefore
held the property as trustee for the partners as individuals or tenants
in common.
In Names of All the Partners
If realty is purchased, prior to the formation of the partnership, in
the individual names of all the prospective partners and no writing
exists to show that the land is partnership property, difficulty may
be encountered in establishing that the property is a partnership
loState ex rel. Clower v. Sweet, 120 Fla. 312, 162 So. 689 (1935).

,,See FLA. STAT. §689.05 (1953).
12Proctor v. Hearne, 100 Fla. 1180, 1188, 131 So. 173, 177 (1930) (dictum).
laHunter v. Parkan, 250 Ala. 312, 34 So.2d 221 (1948); Claflin v. Ambrose, 37 Fla.
78, 19 So. 628 (1896).
14Price v. Hicks, 14 Fla. 565 (1874).
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asset. 15 The partners will probably hold the land as tenants in common.' 6 If real estate is purchased with individual" or partnership's
funds for the use and convenience of the partnership, or is carried
on the books as a partnership asset, it will be deemed a partnership
asset whether title is vested in all the partners as tenants in common, o
in only one of them, or in a stranger.' 9When realty purchased with partnership assets is conveyed to the
partners individually and is not used for business purposes there is
some doubt as to whether the property will be deemed a partnership
asset, since the Florida Supreme Court has indicated that both the
purchasing of the property with partnership assets and the use of
the property by the partnership are important factors to be considered
by equity in the determination of whether the property is an asset in
the hands of the corporation.20° When the property is purchased with
partnership funds for partnership use, however, it is clear that the
land will be considered a partnership asset, even though there is no
mention of the firm or business name in the deed.21
If the realty is purchased with partnership funds and placed in
the names of the partners for the use of the business, a purchase mone'
resulting trust will exist and the partners will hold the land a"
trustees for the benefit of the partnership.-2
In Fictitious Name
It is common practice for a partnership to purchase land and place
the title in the fictitious name under which the business operates.
For example, A, B, and C are partners doing business as the X Conpany, and title to property is placed in the name of X Company. The
Florida Supreme Court has held that it is possible to show by parol
evidence that X Company is really the A, B, C partnership. - At common law, title to real estate must be held by a recognized legal person;
consequently it is held that a realty title is invalid when held in a
"5See FLA. STAT. §689.05 (1953).
IOFLA. STAT. §689.15 (1953).

"7See Robinson Bank v. Miller, 153 111. 244, 38 N.E. 1078 (1894).
iSRobertson v. Baker, 11 Fla. 192 (1866); Loubar v. Nourse, 5 Fla. 350 (1853).
isProctor v. Hearne, 100 Fla. 1180, 131 So. 173 (1930); The Robinson Bank r.
Miller, 153 111. 244, 253, 38 N.E. 1078, 1080 (1894) (dictum).
2oPrice v. Hicks, 14 Fla. 565 (1874).
-'Loubat v. Nourse, 5 Fla. 350 (1853).
:ZSee Robertson v. Baker, 11 Fla. 192 (1866); Loubat v. Nourse, 5 Fla. 350 (1853).
'--LaFayette Land Co. v. Caswell, 59 Fla. 544, 52 So. 140 (1910).
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fictitious partnership name. 24 Many jurisdictions today have recognized by statute 5 that the partnership is an entity and can hold title to
realty in its own name.
A situation that is somewhat analogous but may result in different
legal consequences arises when the partnership has title to land placed
in a fictitious name in which at least one of the partners' names appears. A, B, and C are partners doing business as A and Company.
Under this factual situation the Florida Supreme Court in Cawthon
v. Stearnes Culver Lumber Co. 2 6 held the real property to be a partnership asset.2 7 By implication this was an acceptance of the entity
theory and an abrogation of the common law aggregate theory, which
the Court has followed for other purposes. 28
The Florida Court flounders in a twilight zone in this area of
partnership law. For some purposes the partnership is treated as an
entity, but for others it is treated as an association of individuals. 20
For example, service of process on one partner will give jurisdiction
over the partnership, but judgment will be effective only against the
partnership assets and the individual assets of the partner served. 0
In Names of a Partnerand One Not a Partner
Property purchased in the names of a partner and his wife with
individual funds may not be reached by individual creditors unless
the conveyance was in fraud of creditors, or the debt is assumed by
the wife, or a joint liability exists.01 Likewise, in absence of fraud
partnership creditors have no valid claim against the property in
the event the partnership assets are not sufficient to satisfy partnership debts. Moreover, in the absence of fraud or a writing signed by
the partner and his wife, even though the property is used by the
241goodward v. McAdams, 101 Cal. 438, 34 Pac. 1016 (1894); Bankers Trust Co.
v. Knee, 222 Iowa 988, 263 N.V. 549 (1935); Adams v. Blumenshine, 27 N.M. 643,
204 Pac. 66 (1922).
25Silliman, supra note 1, at 282 n.3.
2-D60 Fla. 513, 53 So. 748 (1910).
-7Accord, LaFayette Land Co. v. Caswell, 59 Fla. 544, 52 So. 140 (1910).
-sSilliman, supra note 1, at 298.
-See Silliman, supra note 1, at 298.
30FL.A.
STAT. §45.15 (1953); Johnson v. Albritton, 101 Fla. 1285, 134 So. 563
(1931); Florida Brewing Co. v. Sendoya, 73 Fla. 660, 74 So. 799 (1917); Hayman v.
Weil, 53 Fla. 127, 44 So. 176 (1907).
32FLA. CoNsT. art. 11, §1, Newmrian v. Equitable Life Assur. Soc'y, 119 Fla. 641,
166 So. 745 (1935).
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partnership the partnership creditors will probably be precluded from
attaching it.: "A different result will follow when a partner purchases real property jointly with his wife and partnership funds are used, or the
partner and his wife declare in writing that the realty is a capital contribution to the partnership. In either event the property is a partnership asset and will be held as a purchase money resulting trust or a
constructive trust for the benefit of the partnership.33 Consequently,
partnership creditors may reach this property.
Partnership property has on some occasions been found to be held
jointly by all of the partners and their spouses. For example, A, B. and
C may hold partnership property in the names of A and wife, B
and wife, and C and wife. No Florida case interpreting the effect of
such ownership appears, but the relationship will probably be held
to be tenancies in common among the couples and tenancies by the
entireties between the spouses. Under this interpretation, if the
property is purchased with partnership funds or there is a writing
signed by all parties showing that the property is a partnership asset,
the partners and their wives hold the realty either as a constructive
trust for the partnership 34 or as a purchase money resulting trust.
The validity of such an instrument may be challenged if the wives'
signatures are not properly acknowledged3 5 since the writing can be
construed as a conveyance. In absence of a writing or when the real
estate is purchased with the independent funds of each partner, it will
be difficult to prove that realty held under such a title is partnership
property.
EFFECT OF DEATH OF PARTNER ON PARTNERSHIP PROPERTY

Dissolution Under Florida Probate Law
The complexion ot Florida partnership law was changed considerably in relation to the effect of the death of a partner on the
partnership by a 1951 statutory amendment.3 6 Florida follows the
:-2See FLA. STAT. §689.05 (1953); cf. Newman v. Equitable Life Assur. Soc'y, supra
note 31.
'-Cf. Frank v. Ecles, 13 So.2d 216 (1943); Sarasota v. Dixon, 146 Fla. 369, I
So.2d 198 (1941); Smith v. Smith, 143 Fla. 159, 196 So. 409 (1940).
34Roberton v. Baker, 11 Fla. 192 (1866).
-.'FLA. STAr. §693.03 (1953).
36FLA. STAT. §733.37 (1953).
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common law to the extent that in the event of the death of a partner
the surviving partner must settle the affairs of the partnership and
account to the decedent's personal representative for the decedent's
share. Thus the surviving partner becomes the trustee of partnership assets for the purpose of liquidation. From a practical standpoint, if the surviving partner has sufficient capital to buy out the decedent's interest, he may do so, but he will be subject to surcharge by
the decedent's beneficiaries and heirs. For purposes of dissolution the
partnership is treated as an entity, and partnership creditors have
priority. Since the only part of the partnership assets that will go
into possession of the personal representative is the net share due
to the decedent partner's estate, that share is the only part to which
the widow's right of dower will attach.
If the partners enter into an agreement providing for other than
common law liquidation and the agreement is in existence at the death
of a partner, it is apparently possible for the affairs of the partnership
to be continued. The statutory language reads "in absence of a
partnership agreement providing otherwise,"3 7 but does not elaborate
on the type of agreement. If the partners desire to continue the
partnership as a going concern after the death of one partner, it is
essential that they enter into written articles of partnership and provide
for disposition of a partner's interest in event of his death. Continuation of the business is highly desirable, since liquidation will force
the surviving partners into the undesirable position of having to start
the business anew with the attendant loss of good will.
I It is advantageous to have the agreement in writing for several
reasons. If there is a writing in existence the terms and conditions
of the association are a matter of record and the difficulties of proof
of the :agreement and introduction of parol evidence will not be
raised. For example, if the agreement is oral and between two partners
who are the only ones having knowledge of the agreement, the socalled Dead Man's Statute 3s may prevent introduction of evidence
of the agreement. As noted from the problems that arise when real
property is an alleged partnership asset, a writing is essential to
avoidance of litigation. A writing is also important because of the
Statute of Frauds, 39 which requires that a conveyance or transfer of an
interest in real property be in writing and propery witnessed, and
arlbid.
38FL. STAT. §90.05 (1953).
,IFLA. STAT. §689.61

(1953).
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the statute that requires that a declaration of trust in real property be
evidenced by some writing.4
One of the most perplexing problems that arises in the interpretation of the statute requiring dissolution of the partnership on death
of a partner is the meaning of the phrase in the absence of a partner.
ship agreement providing otherwise. Since Florida has neither a common law background nor case law defining this phrase, it is difficult
to determine precisely what type of agreement will satisfy the wording
of the statute. In advising a client the attorney should not rely too
heavily on the broad terminology used in the statute. To avoid complications he should draft an agreement that will provide for the
disposition of a decedent partner's interest in such a manner that the
estate will be freed of all past partnership debts and will not be liable
for any business debts that may subsequently accrue, regardless of
the form of the new organization. The inclusion of such provisions will
insure the continuance of the business without liquidation.
Since an agreement must be entered into in order that the business can be continued at the death of a partner, it follows that any
real property presently considered a partnership asset can be included in the agreement by proper description. If this is done, there
will be no question as to whether the realty is a partnership asset.
Widow's Statutory Share
In Florida a widow has rights that combine common law dower and
the modern statutory share. Rather than take under the will she
may elect to take one third of her decedent husband's real and personal
property.41 The question arises as to whether such election will permit her to obtain the one-third interest of her husband's gross interest in the partnership real and personal property. When the partnership is treated as an entity, the widow's dower or statutory share can
be obtained only from the net value of the decedent partner's interest
in the assets after payment of partnership debts.42

At common law,

since the death of a partner immediately dissolved the partnership,,the property became personal assets of the partners and the representative of the decedent's estate." Partnership creditors had no specific
10FLA. STAT.
41lFLA. STAr.

§689.05 (1953).
§731.34 (1953).

42Cf. Alston v. Rowles, 13 Fla. 117 (1871).
4S SoRY, PARTNERSHIP §319 (1859).
441d. §342.
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right against partnership assets; their position was no different from
that of general creditors of the partners or their personal representatives. 43 Under such circumstances the widow's dower attached to her
husband's gross share in the dissolved partnership's real and personal
property.G Apparently, for this purpose Florida follows the entity
47
theory.
In Florida the widow may apparently take dower from real property if, on the face of the deed, the property is an individual asset rather
than a partnership asset, even though the realty is used by the partnership and considered a partnership asset by the partners. If the real
property can be proved to be a partnership asset, however, the dower
may not be obtained in the realty, since the partnership realty becomes
a part of the aggregate partnership assets.4 s
In relation to the widow's statutory share, it is to be noted that as
a precautionary measure a deed conveying partnership realty should
contain the signatures of all the partners and their wives unless title is
held in the names of one or more of the partners as trustees. If this
joinder is used, there will be no cloud on the title, and future litigation
will be avoided. This may be overcautious, but it is advisable if
the expenses of litigation or reformation are to be avoided.
A

SOLUTION OF THE TITLE PROBLEM -

USE or TRUSTS

Many legal difficulties have arisen because partnership realty was
held in some technically incorrect manner. The attorney owes to his
client the duty of avoiding these difficulties if possible. One way in
which litigation on the question of whether particular realty is a
partnership asset may be avoided is by conveying to one or more of
the partners in trust for the benefit of the partnership. For example,
a conveyance reading "To A as trustee for ABC partnership" is a
valid conveyance and creates a partnership asset, provided no limitations exist in the trust deed. One advantage of such a conveyance is
that only A as trustee need sign a deed to convey legal title. This
method is of particular value when there are a number of partners
and it is impracticable or impossible to assemble them for an immediate
conveyance. Moreover, assuming recordation, a third party is put on
45Schleiher v. Walker, 28 Fla. 680, 10 So. 33

(1891); STORY, PARTNERSHIP

§§361-

362 (1859).

4See Schleicher v. Walker, 28 Fla. 680, 10 So. 33 (1891).
47FLA. STAT. §733.37 (1953).
4sLoubat v. Nourse, 5 Fla. 350 (1853).
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notice of the trustee's limited title; consequently he can convey only
for partnership purposes. Since the property is a partnership asset,
the trustee's individual creditors may not reach the realty as such,
although they may attach his partnership share in event of his insolvency. Another advantage of the trust deed is that the dower rights
of the trustee's wife and the wives of the other partners will not
complicate the conveyance in absence of fraud upon the spouses. The
only apparent disadvantage of this arrangement is the fact that in
the event of the trustee's death title passes to his personal representative. This will necessitate a court order appointing a new trustee, an
undesirable situation if the person appointed should be someone
other than a surviving partner.
A conveyance reading to "A, B, and C as trustees for ABC partnership" will also avoid some perflexing legal problems. Real estate so
held is a partnership asset. Several advantages accrue from holding
realty in this manner. There is no problem of dower rights, since
the wife of a decedent partner will not be able to reach the propert
by electing dower. Upon the death of a partner, since the partners
hold the title as joint trustees, which has the effect of a joint tenanc%
with survivorship, 49 the survivors will automatically take title. Another advantage of the joint trustee title is the inability of individual
creditors of the partners to reach this specific real property, although
they can reach the partner's share in all partnership property. A
disadvantage, however, is the necessity that all partners sign the deed
in order to convey title properly.
Both the trust deed to one partner and the deed to all partners in
trust for the partnership have advantages. The needs of the particular
case should determine the method to be used. Either of these titles
will accomplish the result of including property in the partnership
assets and will minimize litigation over the question of title.

-aBooth v. Krig, 368 111. 487, 14 N.E.2d 245 (1938); Oliver v. Poulis, 44 N.E.2d 1
(Mass. 1942); Rutherford Land & Improv. Co. v. Sanntrock, 60 N.J.Eq. 471, 46 At.
648 (Ct. Err. & App. 1900); In re Morrisey, 170 Misc. 1016, 11 N.Y.S.2d 640 (Surr.
Ct. 1939).
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